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LEONARD R. KAHN
22%~eURY AVENUE

CARL&: PLACE. NEW YORK 1 IlS 14

(!516) 222·2~2I

JOCKET FILE COpy ORIGINAL

RECEIVED

'APR _t9 1993
FEDEA.4L C()IUUNICATlCMS(;(NM1SS1~

CfFlCE OF THE SECRETARY

Ms. Donna R. Searcy
Secretary
Federal Co.munications Commission
~919 M street, NW
Room 222
washington, D.C. 20554

Re: Request for Confidential Tr
of A endix to Dkt. 92-298

April 19, 1993

Dear Madam Secretary: -----' .../

The undersigned hereby submits the following information and
copies of documents requested by the Commission's Office of the
General Counsel in connection with the undersigned's pending
request for confidential treatment of the Appendix to his
comments in Docket No. 92-298, filed April 5, 1993.

The Confidential Appendix to the undersigned1s April 4th, 1993
submission contains confidential information and discussions of
such confidential information which was designated confidential
under a confidentiality order of the Eastern District of New York
under stipUlations and orders signed by Magistrate JUdge
orenstein on December 10, December 14 and December 23, 1992.
(Copies of these orders are enclosed.) Accordingly, the appendix
and its attachments should be treated by the commission as
confidential. Copies of this material have, of course, been
served on Motorola, Inc.

The Commission's attention is directed to paragraph 13 of the
December 10th order, which allows thedesiqnatinq party to
disclose its own "confidential information" to anyone at any time
under conditions of confidentiality.

In the event the Commission is either unwilling or unable to
adhere to these judicial procedures and the documents are deemed
voluntarily submitted, the undersigned respectfully requests that
the documents be returned to tha undersigned without any public
disclosure of their contents.

Respectfully submitted,

LRK/jd
EncIs.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

- ~ - ~ ~ - - - ~ ~ - ~ ~ - ~ - - - - - X
··Leonard R. KMn,

Plaintiff,

-aqainst-

EMERSON ELECTlUC COMPANY, a M,issour i
corporation; BAZEL'l'J:NE CORPORATION,
a Delaware corporation;
CHARLES HANSEN, Esq., individually;
JOHN DOE CORPORATIONS l-x; and
JOHN DOES l-x, individually,

Defendants.

··: 92 eiv. 3063 (ADS)

STIPULATION' AND
PROTECTlXi ORDER

",,--, ..

- - - - ~ - - - - - - - - x

The plaintiff, appearing RI2 2§, and the defendants,

tbrouqh their undersigned counsel, hereby stipulate and agree to

the entry of an order pursuant to Rule 26(c) of the Federal Rules

of civil Procedure for the protection of confidential

intormation, documents or materials that may be produced or

otherwise disclosed durinq the course of this action.

IT IS HEREBY ORDERED:

1. All Confidential Information produced or exchanged

in this litigation shall be used solely for the purpose of this

litiqation except by further order of the court and shall not be

disclosed to any person except in accordance with the terms of

this Order or by further order of the Court.

2. "Confidential Information" as used herein means

any type or classification of information Which is designated as

"Confidential" by a party or a third party pursuant to the

procedures of this Order (hereinafter "Designating Party"),
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Whether the information be contained in a document, revealed

during a 4eposition, revealed iin an interrogatory answer, or

otherwise. In desiqnating infiormation as "Confidential" I the

Designating party will do so only as to information that it in

good faith believes to constitute confidential financial,

business, technical or other ~roprietary information or know how

of such Desiqnatinq Party. E~ch Party shall have the right to

seek additional restrictions to protect e$pecially sensitive

Confidentia~ Information by seeking a further Protective Order

fro. the Court if the parties :cannot agree.

3. "Qualified Perspns" as used herein means:

a. Leonard Rahn, acting ~~, and his

seoretarial Clerical assistant$, and assistants trained as

paralegal assistants;

b. (1) Any t~ture appointed Counsel of Record

for plaintiff and their secret~rial, clerical, and paralegal

assistants, and (ii) any namedi consultinq attorney (not to exceed

a total of tour without further order of the Court) retained or

consulted by Mr. Kahn to advise or assist him regarding this

li'tiqation, provided said atto~eys are given a copy of this

Order and a~ee in writing to ~e bound by its terms and provided

further that the names of any ~uch attorneys are furnished to the

defendant at least ten (10) aays prior to any disclosure of

Confidential Information to them, and the requirements of ! 8 of

this order be complied with;

2
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Counsel of 'record for the defendan~s,

P.8

includinq: (i) members, associ~tes and employees of the firm of

BrYan cave; (ii) in-house counsel for Emerson Electric Co. and

Hazeltin~ corporation, includi~g secre~arial, clerical ~nd

paralegal employees wbose duti~_ inciude support of in-~ouse

counsel; and (lii) in-bouse counsel for ESOO Blectronic~

Corporation~ including secretarial, clerical and paraleqal

employees, whose duties include.~upport of in-house coun,elj

d. Up to two outside experts or outside

consultants for each pa~y; retained for the purpose of

preparation for trial ot this a~tion, provided that dis~lo8ure to

such experts 'or consultants shall be made only on the conditions

. set forth in Paragraph S;and

e. Court persopnel, includinq stenographic

'reporters, engaged in procQ4dings necessarily incident to the

. preparation for trial of this lawsuit.

,4. Parts of transcripts, depositions, exhibits,

answers ta interroqatories and other documents and thin9s which

coritain confidential flnancial,business, technical or c;rther

proprietary information shall, be designated as Confidential

Intormation·by marking. each' such document:

CONFIDENTIAL
SUBJECT TOP~OTECTIVE ORDER

In lieu,o~ marking the original, if the original

is not produced and SUch oriqinal exists and is in the possession

of the Oesiqnatinq Party, a, Des1qnatinq Party may mark the copies

,
I
I
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that are produced or exchanged, but the receiving party hereto,

by its counsel (or Kahn, acting ~ ~ shall have the right to

examine the original, to be provided with a full and complete

copy thereof, and to call for production of the original at the

trial of this action.

s. Information. <i'isclosed at the deposition of a party

or one of a party's or third party's present or former officers,

directors, employees, agents or independent experts retained for

purposes of this litigation; may be designated as Confidential

Information, in Whole or in party, by the Designating party

indicating on the record at the deposition that the testimony is

Confidential and subject to :,'the provisions of this Order.

6. a. Confidential Information shall not be

disclosed or made available to 'persons other than Qualified

Pusons, without further order of the Court, except that

confidential Information may be used to depose the author of the

document containing such Confidential Information, recipients of

such document that remain in the employ of the Designating Party,

or anyone still in the employ of the Designating party who

previously saw the document. If a receiving party intends to use

specified documents that contain Confidential Information in the

deposition of a former employee who received or who previously

saw such docu=ents, such pa~ty shall promptly (but no less than

ten (10) days before the deposition) advise the Designating Party

of what documents will be used. The'Designating Party then shall

NYOl 001*"6.01 4
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use its besteffort.s t.o enter into an agreement, or confirm an

existinq aqreement, with such employee to protect its

ConfiaentialInformat1on as 'p~r this Order. The Desiqnating

party shall notify the party conductinq the deposition or the

status of 1ts efforts to come to an agreement with the former

employee'at least 48 hours prior to the date of the noticed

deposition and, if its efforts are unsuccessful, will agree to a

reschedulinq of said deposition, if necessary. It further

reasonable etforts at reachinq an agreement with the tormer

employee ,are unsuccessful, the parties shall request the Court to

bar the disclosure, or order the former employee to maintain the

confidentiality of the Confidential Information as per this

Order, or for such further relief as may be appropriate. Such

use does not constitute a waiver of the Confidential status of

such document pursuant to this Order.

b. If either party hereto desire to disclose

Confidential ,Information to anyone other than persons authorized

under this Order to receive such information, written notice

shall 'be served on counsel for defendants or Xahn, actinq~ ~,

of the identity of that person and the Confidential Information

to be divu1ged. The notified par~y shall have fourteen (14) days

from the receipt of such notice to notify in writinq the party

wishing to divulqe the Confidential Information of its objection

and the basi. for such objection. A party shall not divulqe any

'such'Con~idential Information 'prior to the expiration of the

5
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\ .....

':fourteen-<1ay: 'period except upon' express written consen~ of the

Other party. If the other p~~y hereto Objects, then no

Confidential Information shall be disclosed to such person,

either until the parties resolve their differences on the matter

or until the Court rules on a request brought by the party

seeking to divulge such Conf~dential Information.

7. Any attorney ot record for defendants and Mr. Kahn

(if be is the Receiving party} may utilize any confidential

Inforl;llation in any affidavit, ;testimony, transcript, brief or

other document submitted or filed in furtherance ot this action

with the Court, or oral argument made before the Court, provided

that any such document or oral argwnent is Arked or identified

as "Confidential" and treated in accordance with the provisions

of this Order and that the at.~orney for defendants or Mr. Kahn,

as the case may be, requests, that the document be filed under

seal, or that. the oral argument be made in camera. In the event

·,that any Confidential Inform~tion is used in any deposition or

uS,ed otherwi'liJe in discovery or in argument or hearings before the

'court, the parties shall take all steps reasonably required to

protect ita confidentiality during such use. Nothinq in this

paragraph or this Order is to be interpreted as establishing or

permittinq the admissibility Of any evidence.

8. Each party shail provide notice of the names of

outside e~e~ts, outside consultants (inclUding attorney

eonsult~ts) on the oth.r party prior to disclosure of

NYOI IlOIH56.o1 6
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confident.ial Information to. such: eXperts or consultants. Each

'such expert orconsultantmuBt .qree in writing to be bound by:

tbe termS of '~is order and ,~e jurisdiction of this Co~t to

:enrorce this Order. The party'seeking to qualify such expert or

~on.ultant sbal~ transmit a copy of the agreement of such exp~rt

.or consUltant ',to be bound, by the t.erms of this order and

,diSClosure of :such expert's or ¢onsultant's curricUlum vitae,

including any prior or present relationship with the parties, to

.the opposing party and to all,third parties whose Confidential:

Information may be disclosed, no later than ten (10) days prior

to the disclosure of any Confide,ntial Information. If the

:oppoainq party' or third party believes that disclosure of
, "

Confidential rnformation to such person could injure or prejudice

.the producing party or third par.ty, that party or third party may

object, in'writing, within seven (7) days of the receipt of the

notice.' No party or third party ~y object to the selection ot

•an expert. or consultant unreasonably. If a party or third party

objects pursuant to the provisions of this paragraph and the·

,parties cannot resolve their' dispute on the selection of the

,expert or consultant', the party or third party makinq the

objection may apply to the Court for an order barring diSClosure

of Confidential rnformation'to such person, or other appropriate

,relief. Meanwhile, no disclosuxe of Confidential Information

:shal~ be made by the party rece~vinqsuch Confidential

Inf~rmation from another party or third party to any expert or;

HYOl ClOtIlSUl 1
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consulta~t with respect to whom an objection has been made,

provided that an application "1s made' to the Court by the

objecting party within tive (S)business days of the service ot
'. '.. ..

such, objection (or such longer perioaaqreed to by the parties in

writing). 'A'party may only substitute new names for the out~ide

experts or o~tside consultant~ designated to reeeive Confidential

, Info~tlon 81theJ: (i) with the written consent of the other

party hereto, which consent s~allnot be unreasonably withheld,

or (ii) with leave of court. ,.

9. ' Nothing contained herein shall pJ:event disclosure

of Con~idential Information beyond the terms of this Order if the

parties hereto mutually consent to such disclosure, or if the

court, ' after, notice to all parties,· orders such disclosure.

io.. A,party shall not be obliqateci to challenge the

propriety of: a Confidential Information designation at the time

made, and a failure to do ~o.shall not preclude a subsequent

challenge ~~eto. In the event that either party to this. ,

1itiq~tiQn c!isaqrees at ·any .stage of these proceeding. with the

propriety of a Confidential InfOrMation desiqnation, the parties

shall use their best efforts to resolve such dispu~e in good'

fa.ith on an informal basis.!f a dispute cannot be resolved, the

party objectinq to the designation may seek appropriate relief

from this Court.

11:. All transcripts, depositions, eXhibits, answers to

interrogatories and other documents or things filed with the .

'. HY01 OO1l1156.O1 8.
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Court pursuant to the pre-t~ial discovery in this litigation

.which' have' previously thereto'~errmarked as comprisinq or

,containing Confidential Information, or any pleadinq or

memorandum purporting to reproduce or paraphrase such

information, shall be filed in sealed envelopes or other

appropriate seaied containers, on which shall be endorsed the

caption of this litigation, .a description of the nature of the

contents of such sealed envelope or other container, the word

"CONFIDENTIAL" and a statement sUbstantially in the following

form.;

This container is not! to be opened nor the
content$ thereof to' .b~ displayed or revealed

. except by order of the Court.

upo~,terminationof this litiqation, such party or other person

subject to the terms hereof sha'll be under an obligation', at the

oriqinating party"s option, to return to the originatinq source,

or destroy, the oriqinals and reproductions of any Confidential

d:ocU1IlfInts produced by such party. Insofar as the provisions of

tnisOrder entered in this action restrict the com=unication and

use of the documents produced thereunder containing Confidential

Intormation, this Order shall continue t.o be bindinq after the

eonciu&ion of this litiqat.ion.

12. Each person who shall receive Confid.entia.l

tnformation as defined under this Order shall have the duty to

use reasonable care and precautions to insure observance of this

Order.

NTOt 0011156.01 9
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~3. The' Designating Party may disclose its own

Confidential Information to anyone at any time without waiving

its ri9hts under this Protective Order, provided that such

disclosure is made under conditions of confidentiality.

14. The restrictions set forth in any of the preceding

paraqraphs shall not apply to information that (a) was or later

becomes pUblic knowledge, other than in violation of this Order

or other confidentiality restriction, or (b) was or later is

acquired in good faith and without restriction from a third

party, not a party to this litigation, having the right to

disclose such information, or (e) was or later is discovered or

developed independently by the receiving party, or Cd) was or

later 1s released by the originating party to any other party

without imposing on such other party an obligation of

confi~entialitywith respect to the released information. If

either party claims that the restrictions no longer apply,

written notice. shall be served on counsel for defendants or Kahn,

acting ~ ~, as the ease may be, stating what info~ation it

considers is no longer confidential and the reason for such a

belief. The notified party shall have fourteen (14) days from

the receipt of such notice to notify I in writing, the other party

of its objection and the basis for such objection.

A party shall not diVUlge any Confidential Information

or violate the restrictions set forth in this Protective Order

prior to the expiration of the fourteen (14) days period except

,-,. 10
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with eXpress written consent from the Designating P~y hereto.

'-....-' If the Designating party objects, then the restrictions shall

remain in place either until the parties resolve their

differences on the matter or until the court rules on a motion

brough~ by the party seeking

.Dated: New York, New York
oeeOlber ~_ 1.992

John Michael Clear,
Of Counsel

SO ORDERED:

U.S. Magistrate Judge

December __, 1992

to remove the restrictions.

~Jl~_
Le ard R. Kahn (pro se)

BRYAN CAVy'. I (J~
By: ~QfJ ~n J

Michael G. B~qgers (i743) .

245 Park Avenue
New York, New York 10167-0034
(212) 692-1.800

1 M~tropolitan square
211 North Broadway, suite 3600
St. Louis, Missouri 63102-2750

Attorneys tor Defendant.
Emerson Electric Co.,
Hazeltine corporation, and
Charles Hansen

11
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L.EONARD R. KAHN
222 WESTBURY AV~NU~

CARL,.£ PUCE, NEW YORK 11514

(S I 6) 222·222 I

December 7, 1992

P.1S

YU; FAX

Michael G. Bi9Qers, ~sq.
:&RYAN CAVE
245 Park'Avenue
New ~ork, New York 10167...0034,:

Re: ~~n v. Emerson ElectricCoIDEany at a1.

'""'" Dear Mr. ~i9'qers:

I am enclosing the signed copY of the Protective order.

I am also 'sendinq you via; Express Mail a copy so you will have
my original signature. The, order was submitted to Magistrate:
orenstein' today.

LRI<:jr
Encla.
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with express written consent from the Designating Party hereto.

If the Oesiqnatinq party objects, then the restrictions shall

remain in place·either until the parties resolve their

differences on the matter or until the Court rules on a motion

,-.

brought by the party seeking

Dated: New York, New York
December~, 1992

John Michael Clear,
Of Counsel

SO ORDERED:

U.S. Ma9istrate Judge

December __, 1992

NYOl 0011156.01·

to remove the restrictions.

~f?6'~Z~
Le ard R. Kahn (pro 58)

BRYAN CAkQ~~
By: ~

Michael G. BJ.qqers ltii3)

245 Park Avenue
New York, New York 10167-0034
(212) 692-1800

1 M~tropolitan square
211 North Broadway, suite 3600
st. Louis, Missouri 63102-2750

Attorneys tor Defendants
Emerson Electric Co.,
Hazeltine Corporation, and
Charles Hansen

11
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UNITED STATES DISTRICT COURr.r .
: EASTERN DISTRIC'l' OF NEW .YORK

----~~-~--------~---------~~---~~-~·~-----~~x

CV 92-2063 (ADS)

STlPULATE,D,ORDER
CONC~NG SECOND
AMENDED COMllLAINT

••

·•

··

·•

•··•
••

·•

··
Plaintiff,

-aqainst-

LEONARD R. l<AHN,

E.MBR50NELECTRIC COMPANY, a· Kiss,ouri
c::orporation,'HAz~LTINE'CORPORA'1'ION,a
Delaware corporation1 CHARLES HANSEN, Esq., :
individually,. HOr.rOROIA, INC.~ a Delaware
corporation: JOHN DOE CORPORATrONS l-X; and:
JOHN DOES 1-X, individually,

Defen~antlS.

••
••

-~~---.~~-------------~-----~~------------~-x
..

..J.

',-"
IT IS HEREBY STIPULATED ~ AND AGREED by the undersiqned

parties tbatthe Second ~endedComplaint t0gether with the

EXhibits thereto, ~s filed un~er seal by Plaintiff Leonara Kahn

on November ~4, 1992, shall be maintained under seal and treated

as Confidential.Information within the ~eaning of the stipulation

and Protective Order signed by the parties on December 7, 1992

and sUbmitted on that date to Magistrate JUdge Orenstein. This

Stipulated Order is intended' to permit the Court to rule on the

SUfficiency otall of plaintiff's allegations, including those

~:
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Leonard R. Kahn (pro se)

allegations and eXhibits he has submitted under seal, without

makinq the Confidential Information contained therein part of the

public record in this case.

Dated: New York, New York
December~, 1992

aRYAN CAVE

By:
Michael

John Michael Clear,
of Counsel

Deeelll.ber .....:-...'-J

245 park Avenue
.New York, New Yor~ 10167-0034
(212) 692-1800

1 Metropolitan Square
211 North Broadway, suite 3600
st. Louis, Missouri 63102-2750

Attorneys for Defendants
Emerson Electric Co.,
Hazeltine Corporation, and
Charles Hansen

.,-,
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-_.' UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

~ - - ~ ~ ~ - - ~ ~ - - - ~ - .. ... .. x

Leonard R. Kahn,

: ~2 eiv. ~063 (ADS)

,.

F r CE 0 "
IN CLERK'S' OFFiceu.s. DISTRICT COURT, ~,~.:;::.

lO\lG ISLA~i.:i O;-Ft(;~

STIPULATION AND
PROTECTIYE QMU

:

··••
l.·

plaintiff,

-aqainst-

EMERSON ELEC'I1UC COMPANY, a Missou;ri
corporation.; HAZELTINE CORPORATION, !
a Delaware corporation;
CHARLES HANSEN, Esq., individually;
MOTOROLA, INC., a Delaware corporation;
JOHN DOE CORPORATIONS l-X; and
JOHN DOES l-X, individually,

Defendants.

,The plaintiff, appearing ~ ~, and the defendants,

throuqh their undersigned counsel;~e~eby stipulate and agree to

the entry ot an order pursuant to Rule 26(0) of the Federal Rules

of civil Procedure for the protection of confidential,

information, documents or materials that may be produ~edor

otherwise disclosed during the course of' this action,-

IT IS HEREBY ORDERED:

1. All Confidential Information produced or exchanged

in this litigation shall be used solely for the purpose of'this

litiqation, except by further order of the Court. or as stated

herein, ana shall not be disclosed to any person except in

accordance with th$ terms of this Order or by further order of,

the Court. Pursuant to the Order cy Magistrate JUdge orenstein

in this matter dated December 14, li92, upon ten (10) days

written notice to all other parties to this litigation any party

. ,..- ,--, ,'.~" - - , .- .--..
:~ .' -,,' .::~ _ ~., ;~: ,•. ,,' ~~\ '",' l....~

2"d
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differences on the matter or until, the Court rules ona motion

Dat.ed: New York, New York
, December4, 1992

brouqht by the party seeking to remove the restrictions.

~~@J£2

'..~'"

Jo' ~ ••

John Michael Clear,
Of Counsel

SO ORDERED:

?M.jJ.L~:
. ·'O.S. Magistrate JUdge

DeceiRber j3, 1992

245 Park Avenue
New York, New York 10167-0034
(212) 692-1800

1 Metropolitan Squar.e
211 North Broadway, luite.3600
St. Louis, Missouri 63102·2750

~ttorneys for Defendants
Emerson Electric Co.,
Ha~eltine Corporation, and,
Charles Hansen

,.


